
www.stewards.usP.O. Box 490
Meridian, ID  83642

August 5, 2005

RE: Background on Western Watershed Project Lawsuit
Judge Lynn Winmill rules nearly 1 million acres in Idaho off limits to grazing

From:  Fred Kelly Grant, Litigation Chairman
Stewards of the Range
www.stewards.us

1. Judge Winmill one more time allowed an anti-grazing environmental group to by-pass and 
evade the administrative process in the Interior Board of Land Appeals, a process, which 
every rancher who appeals from a BLM decision is required to go through.  His argument:  
They ý led an appeal but the administrative judge didnôt grant a stay, so they had gone as far 
as they needed before jumping to his court.  Interesting that if a rancher asks for a stay in an 
administrative appeal and it is denied, the rancher has to go on through the administrative 
process.  This is also the law in almost every other federal district in the nation, but not in 
Idaho where Judge Winmill assigns all environmental challenges to grazing to himself.

2. For at least four years, the forage in the Jarbridge Resource Area, which is the eastern most 
BLM resource area in Owyhee County has been so plentiful that the BLM has tried to allow 
the ranchers to use extra grazing of the surplus forage to keep the resource in good shape 
and to prevent disastrous range ý res.  The anti-grazing organizations have blocked each such 
attempt.  Previously a challenge to an interim decision by the BLM to allow grazing of the 
surplus grass (most of which is crested wheat) was assigned to a United States Magistrate 
in Idaho.  He actually toured the Jarbridge Resource Area and concluded that the range was 
a massive ý re waiting to happen and allowed the BLM decision to stand so that the extra 
grazing would reduce the ý re fuel.

3. The Magistrateôs decision was consistent with a congressional rider on an appropriations bill 
which Senators Craig and Crapo were able to secure: a rider which exempted the decision s 
to allow this extra grazing from NEPAôs formal requirements.

4. The anti-grazing orgs appealed the Magistrate to Judge Winmill who, in the face of the 
congressional action, reversed the Magistrate and refused to allow the extra grazing because 
NEPA had not been followed (even though, as pointed, congress had exempted the process).

5. The BLM conducted an Environmental Assessment for each of the permittees whose 
allotments are effected by this decision.  Following the EA process, conducted under NEPA, 
the BLM allowed the extra grazing, which amounted to only an 8% increase over last yearôs 
actual grazing.



6. A Range Technician of the BLM conducted the range study utilized by the BLM just prior to 
issuance of the EAôs.  She found that the range conditions on the allotments in Jarbridge were 
improving throughout 2002 and 2003.  She rated 94% of the entire Jarbridge range of over 
1,000,000 acres be in the range ñFair to Excellentò.  In 1987 when the BLM issued its Range 
Management Plan for the Jarbridge, this range was only 24%.  So, the recent studies showed 
a dramatic improvement in range condition.

7. Even though on judicial review of administrative decisions, the judge is not supposed to 
substitute his decision for that of the agency, but rather is only to determine whether proper 
public input has been allowed to the study, Winmill refused to accept her study, for one 
reason because it is inconsistent with the 18 year old Resource Management Plan.  He 
also ý nds that the latest studies of the BLM prior to these recent studies, which were made 
during the Clinton Administration when the Idaho State BLM Director was an avowed foe 
of grazing, were inconsistent with the most recent studies.  So, he refused to follow the most 
recent study by BLM ñexpertò and instead substitutes his own judgment based on documents, 
which were prepared from 4 to 18 years ago.

8. The BLM ñexpertsò also produced evidence that there was no increase in grazing.  They 
pointed out that under the new permits grazing was reduced 8% over the actual grazing 
allowed during 2004.  But, Winmill ignored this fact, admitting that he was ignoring the 
facts.  He relied upon the grazing levels allowed under the 18 year old Resource Management 
Plan, because he said he wanted to go back to the last time there was a NEPA compliant Plan.  
Based on his ignoring the actual facts, he found that the permits allowed an 83% increase 
over what was allowed in 1987.  

9. So, he ignored current facts as to the actual amount of grazing allowed under the permits, 
and he ignored the most current range studies conducted by the BLM.  He accepted facts 
that were in existence 18 years prior to the recent studies and ruled on the basis of the old 
facts.  In so doing, he ignored the vast improvement in the Jarbridge, which the BLM, the 
County, Interior, and every responsible environmental group in the state had pointed to.  It is 
a resource area in which through rancher cooperation the range has dramatically improved, 
from 24% ñfair to excellentò in 1987 to 93% ñfair to excellentò now.  He was forced to 
substitute his judicial opinion for that of the administrative expert agency to which the 
congress has committed responsibility for the federal lands, which have been adjudicated into 
allotments.

10. NEPA requires that the BLM or any other agency conduct an adequate study, and present 
alternatives of action to the public for review and comment.  It does not allow the public or 
a judge to choose an alternative, but only allows input and comment.  Instead of applying 
NEPA in this fashion, Winmill chooses the alternative for the BLM by issuing an injunction, 
which in effect puts into effect a ñno changeò grazing alternative.

11. The 1987 Resource Management Plan stated that Sage Grouse were in serious decline in 
Jarbridge Resource Area.   The Plan said that there could be no grazing increases until 
priority was given to habitat for candidate species.  Winmill found that sage grouse habitat 
had to be given priority over grazing under that 1987 Plan.  In so doing he ignored the fact 
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that Fish and Wildlife has determined that the Sage Grouse is not an endangered species and 
denied listing.  He ignored the fact that far more current studies than the 1987 Plan have 
shown that there is no decline in the Sage Grouse in Owyhee County of which Jarbridge 
is a part.  The Owyhee County Sage Grouse Management Plan of 2004 shows no decline 
in the population of the Sage Grouse.  In fact, the Idaho Wildlife Federation, an avowed 
anti-grazing organization, as late as August 16, 2004 acknowledged in a public letter there 
is no sufý cient current data for even determining whether the Sage Grouse population is in 
upward or downward swing:  ñDate on sage grouse in Owyhee County is currently being 
collected and compiled.  Population data will continue to be collected until the data shows 
which direction, either upward or continuing decline, the sage grouse population is taking.ò 
(From letter and attachments dated August 16, 2004 from Idaho Wildlife Federation to Donna 
Bennett, Chairwoman of the Owyhee County Local Sage Grouse Working Group).  Yet, in 
spite of the fact that one of the most ardent of anti-grazing organizations and one of the most 
vociferous of supporters for listing the Sage Grouse states that there is insufý cient data to 
determine that the population is declining in Owyhee County. Winmill, on the basis of old 
BLM reports, concludes that the Sage Grouse numbers ñhave declined dramaticallyé[during 
the past] 50 yearsò
He also ignored the fact that the impact of predators, not cattle, on the sage grouse has been 
named as a primary cause of any decline during that past time.  No doubt he had to ignore 
the impact of predators because he, through an injunction, stopped and prevented predator 
studies by the arm of the Department of Agriculture, which has the duty of determining 
predator damage and maintaining predator control.

12. Winmill rules that because the 1987 BLM Plan called for no grazing increases until habitat 
concerns of endangered, threatened and sensitive species are satisý ed there can be no 
change of grazing except reduction under that Plan.  He distinguishes the decision of the 
United States Supreme Court in Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55 
(2004) in which the Court stated that an agency cannot be required to take action under a 
Land Management Plan because the document is only a Plan, not a mandate to take action.  
Winmill says the BLM must follow the plan in spite of the Supreme Court because in the 
Utah case the charge was that the BLM was not taking action under the plan, but here the 
BLM had taken action under the Plan but the action was inconsistent with the Plan.  So, in 
Winmillôs court, an agency does not have to take action under a plan, but if takes any action 
at all under even an 18 year old plan then the Plan becomes a mandate to take action only as 
stated in the Plan.  So, what is only a plan under the Supreme Courtôs analysis is a mandated 
plan under the Winmill decision.  What this means is that the rancher cannot force the BLM 
to take actions under the Plan, which call for range improvements, but the anti-grazing 
organizations can force the BLM to speciý cally follow the Plan if it takes any action at all.

13. Injunction rules and statutes require that the court balance the equities as far as prejudice.  
In other words, the court must balance the harm, which will be done to the challenger if the 
injunction is denied against the harm, which will be done to the person challenged.  In this 
case, he makes no such balance, because the balance would have to show a ý nancial blow 
to the ranchers of removing their cattle in the dead of summer when there is no place to put 
them for forage, a blow which will bankrupt them.  He admits that the injunction will involve 
ñsubstantial commercial interestsò but doesnôt weigh that into his decision to issue the 
injunction.  His decision is again contrary to the law of the 9th circuit and all other circuits.
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14. In the Owyhee Resource Area, several years ago Winmill decided an injunction against 
the ranchers where he admitted that there was no evidence of environmental harm being 
done to the range, and used that fact as a reason why he listened to none of the experts 
witnesses offered by the ranchers, but only listened to the experts offered by the anti-grazing 
organization seeking the injunction.  He ruled that he wasnôt required to allow presentation 
of evidence by the ranchers if he didnôt ý nd environmental damage to the range, but could 
decide on evidence submitted by one side only.

15. Once again he strikes in the same way.  He can ý nd no environmental damage to the range in 
this case on the base of current facts, so he drops back to facts as they were 18 years ago; and 
in order to do so, he must completely discount the most recent BLM ñexpertò studies, which 
show a dramatic improvement of the range as of 2004.


